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I. INTRODUCTION

Pursuant to 40 C.F.R. § 124.19(e), Green Berkshires, Inc. (“Green Berkshires”) files this

amicus brief in support of Respondent, Region I, U.S. Environmental Protection Agency (“EPA”

or “Region”) and toward protecting the fragile resources of an area designated by the

Commonwealth of Massachusetts as an Area of Critical Environmental Concern (“ACEC”)

known as the Upper Housatonic River ACEC.

General Electric Company (“GE”) petitioned this Environmental Appeals Board (the

“Board” or “EAB”) for review of a 2016 RCRA Corrective Action Final Permit Modification

(the “Permit”) for remedial actions in a portion of the Housatonic River (“Rest of River”)

located, in part, in the Upper Housatonic River ACEC. GE challenges, among other things,

EPA’s determination not to waive compliance with certain “ARARs of federal and state

environmental laws,” as required by the Consent Decree,1 that prohibit the establishment of

hazardous and solid waste facilities in an ACEC.

As one of the key proponents of the designation of the Upper Housatonic River as an

ACEC, Green Berkshires supports EPA’s determination not to provide ACEC related ARAR

waivers, as well as other requirements of the Permit that are designated to protect the resources

of the ACEC. Green Berkshires joins EPA, the other Petitioners,2 and Amici in seeking

affirmance of a final Permit that effectively prohibits any permanent hazardous or solid waste

disposal facility on-site and directs waste, via rail transport, to properly licensed facilities for

final disposition outside Berkshire County.

1 Consent Decree in United States et al. v General Electric Company, Civil Action No.
99-30225-MAP et seq. (October 27, 2000).

2 In re General Electric Co., RCRA Appeal Nos. 16-02, 16-03, 16-04, and 16-05.
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II. INTERESTS OF AMICUS

Green Berkshires, Inc. is a Massachusetts nonprofit corporation that was founded in 2004

by Berkshire County residents who recognized the need for a local environmental research and

advocacy group to encourage public awareness of the special characteristics of that region of

Massachusetts, to advocate for projects that minimize human impact on fragile, vulnerable, and

significant natural areas, and to safeguard the community from large-scale threats to the natural

resources of Western Massachusetts.

Green Berkshires’ contributions to the protection and preservation of the Housatonic

River span nearly a decade. It has served as project manager for the hundreds of Berkshire

residents, organizations, and public officials who expressed concern in protecting the varied

forms of plant and animal life whose habitat is the Upper Housatonic River.

As noted above, Green Berkshires invested significantly in, and was integral to, the

successful designation of the Upper Housatonic River region as an ACEC. Green Berkshires’

commitment to the Upper Housatonic River, and its ACEC designation, has included its close

following of GE’s corrective measures studies and reports, and the submission of public

comments to EPA on behalf of members of the Western Massachusetts community. As such,

Green Berkshires has a direct and substantial interest in the remedy selected by EPA and its

impact on the unique resources of the Upper Housatonic River and its ACEC.

A. ACEC DESIGNATION

Areas of Critical Environmental Concern are places in Massachusetts that receive special

recognition because of the quality, uniqueness and significance of their natural and cultural

resources. These areas are identified and nominated at the community level and are reviewed and
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designated by the state’s Secretary of Energy and Environmental Affairs. ACEC designation

creates a framework for local and regional stewardship of critical resources and ecosystems.

ACECs are designated by the Secretary following a public nomination and review

process. The specific nomination and review requirements are described in the ACEC

regulations, at 301 C.M.R. 12.00. Currently, there are 30 ACECs in Massachusetts covering

approximately 268,000 acres. See http://www.mass.gov/eea/agencies/dcr/conservation/ecology-

acec/areas-of-critical-environmental-concern-acec.html

In September of 2008, concerned citizens nominated the Upper Housatonic River for

designation as an Area of Critical Environmental Concern pursuant to 301 C.M.R. 12.05. After a

series of public information meetings in many towns in Western Massachusetts, a public hearing

was held in Lenox, Massachusetts in January of 2009. Oral and written testimony was received

from many people, including municipal officials, residents, representatives of local businesses,

environmental organizations, and sportsmen organizations. Following the public hearing, DEP

solicited the submission of additional written comments. The response was overwhelming: 136

comments, including comments from one federal agency, four state agencies, one regional

agency, nine municipal boards and commissions, twenty non-governmental organizations, eight

business and economic development organizations, fifty-four citizens, as well as 979 individuals

were received during the public participation and review process.

Then Secretary of the Executive Office of Energy and Environmental Affairs, Ian A.

Bowles (“Secretary” or “EOEEA”) reviewed these comments and considered other factors

required for ACEC designation in accordance with 301 C.M.R. 12.05, and pursuant to his

authority under M.G.L. c. 21A, § 2(7), designated the Upper Housatonic River as an ACEC. A
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copy of EOEEA Secretary’s March 30, 2009 designation of the Upper Housatonic River ACEC

is attached as Exhibit 1. (“Designation”).

B. UPPER HOUSATONIC RIVER ACEC

The Upper Housatonic River ACEC encompasses the 13 mile corridor of the Housatonic

River from southern Pittsfield to northern Lee, and portions of the supporting watersheds that

drain into the river from the east and west. The Housatonic River Watershed is one of the most

biologically rich and unique regions of Massachusetts and supports one of the highest densities

of state-listed species in the state. According to the Designation, the region is home to 32 rare

species and 46 Certified and Potential Vernal Pools. Ninety-three percent of the area is

delineated as viable habitat by the Division of Fisheries and Wildlife’s Natural Heritage and

Endangered Species Program. Sixty-four percent of the ACEC is designated as BioMap Core

Habitat and Supporting Natural Landscapes. Twenty-nine percent of the area is designated as

Living Waters Core Habitat and Critical Supporting Watershed. Twenty-five percent of the

ACEC includes regulated areas of rare species Priority Habitats and Estimated Habitats.

The close ecological interdependence of the various natural and cultural resource features

of this ACEC are readily apparent. Even further, preservation of this ACEC is integral to

preserving the quality of life of the Western Massachusetts communities in that area: the ACEC

encompasses watershed areas, public parks, and land preserved by non-profit organizations that

contribute significantly to local tourism and greatly affect the small-scale, locally owned land-

based agricultural economy.

Recognizing the importance of the natural resources at stake and the role of the Upper

Housatonic River area to the Western Massachusetts community, the region was designated as an

ACEC in March of 2009.
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In designating the Upper Housatonic River ACEC, the EOEEA Secretary noted that he

was well aware of the PCB cleanup overseen by the EPA pursuant to the 2000 Consent Decree

with GE and others, and that the designation of the area as an ACEC “will bring heightened

attention to the cleanup of this central portion (13 miles) of the Housatonic River known as the

‘Rest of River’ [and that] this ACEC designation is intended to facilitate the cleanup by

encouraging scientifically based decision making and alternative analysis 1) to promote

remediation while avoiding and minimizing adverse environmental impacts, and 2) to encourage

mitigation and restoration of critical resources to meet the purpose of the designation which is to

preserve, restore, or enhance the resources of the ACEC.” Designation, p. 24.

The Secretary further noted, as one of the grounds for making the Designation, “[t]he loss

of the opportunity to preserve, manage and restore the rich diversity and quality of these

resources for present and future generations would be irreversible should habitat fragmentation

replace interconnected ecosystems, should rare species habitat disappear, or should serpentine

river floodplains be altered upon restoration. Thus extra attention to PCB remediation and

resource restoration strategies is warranted.” Designation, p. 26.

As further grounds for making the Designation, the Secretary stated “the potential

adverse impact from negative changes to the area would be highly significant, whether from

potential inappropriate development or from potentially inappropriate remediation and

restoration measures chosen for the GE cleanup.” Designation, p. 27.

It is with this backdrop that Green Berkshires submits this Amicus Brief in support of

Respondent, Region I, and toward protecting the resources of the Upper Housatonic River ACEC

and to guard against “potentially inappropriate remediation.”
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III. THRESHOLD PROCEDURAL REQUIREMENTS AND STANDARD OF
REVIEW

Petitioner bears the burden of demonstrating that review of a permit is warranted. In re

City of Marlborough, 12 E.A.D. 235, 240 (E.A.B. 2005) (citing 40 C.F.R. § 124.19(a)). To meet

this burden, Petitioner must show that the “permit decision either is based on a clearly erroneous

finding of fact or conclusion of law, or involves a matter of policy or exercise of discretion that

warrants review.” In re Town of Newmarket, 16 E.A.D __, Slip. Op. at 5 (E.A.B. NPDES

Appeal No. 12-05).

Ordinarily, the Board will deny review of a permit decision and thus not remand it unless

the permit decision either is based on a clearly erroneous finding of fact or conclusion of law, or

involves a matter of policy or exercise of discretion that warrants review. 40 C.F.R.

§ 124.19(a)(4)(i)(A)-(B). See In re Prairie State Generating Co., 13 E.A.D. 1, 10 (EAB 2006),

aff’d sub. nom Sierra Club v. EPA, 499 F.3d 653 (7th Cir. 2007).

When evaluating a challenged permit decision for clear error, the Board examines the

administrative record that serves as the basis for the permit to determine whether the permit

issuer exercised his or her “considered judgment.” E.g., In re Steel Dynamics, Inc., 9 E.A.D. 165,

191, 224-25 (EAB 2000); In re Ash Grove Cement Co., 7 E.A.D. 387, 417-18 (EAB 1997).

In reviewing an exercise of discretion by the permit issuer, the Board applies an abuse of

discretion standard. See In re Guam Waterworks Auth., 15 E.A.D. 437, 443 n.7 (EAB 2011).

The Board will uphold a permitting authority’s reasonable exercise of discretion if that decision

is cogently explained and supported in the record. Id.

On matters that are fundamentally technical or scientific in nature, the Board will defer to

a permit issuer’s technical expertise and experience, as long as the permit issuer adequately
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explains its rationale and supports its reasoning in the administrative record. See In re Dominion

Energy Brayton Point, LLC, 12 E.A.D. 490, 510, 560-62, 645-47, 668, 670-74 (EAB 2006).

Assuming that the issues have been preserved, “a petitioner must demonstrate with

specificity in the petition why the Region’s prior response to those objections is clearly

erroneous or otherwise merits review.” In re Westborough, 10 E.A.D. 297, 305 (EAB 2002). To

meet this requirement, petitioners must provide specific citation to the relevant comment and

response in the Response to Comments document and explain why the response to the comment

was clearly erroneous or otherwise warrants review. 40 C.F.R. § 124.19(a)(4).

Federal circuit courts of appeal have upheld this requirement; a petitioner must

substantively confront the permit issuer’s response to the petitioner’s previous objections. City

of Pittsfield v. EPA, 614 F.3d 7, 11-13 (1st Cir. 2010), aff’g In re City of Pittsfield, NPDES

Appeal No. 08-19 (EAB Mar. 4, 2009) (Order Denying Review); LeBlanc v. EPA, No. 08-3049,

at 9 (6th Cir. Feb. 12, 2009) (concluding that the Board correctly found petitioners to have

procedurally defaulted where petitioners merely restated “grievances” without offering reasons

why the permit issuer’s responses were clearly erroneous or otherwise warranted review), aff’g

In re Core Energy, LLC, UIC Appeal No. 07-02 (EAB Dec. 19, 2007) (Order Denying Review).

Accordingly, “mere allegations of error” or “vague or unsubstantiated claims” are not enough to

warrant review. In re City of Attleborough, 14 E.A.D. 398 (NPDES 08-08 EAB 2009).

As explained below, Petitioner, GE, has failed to “substantially confront” and explain

why the Region’s response to GE’s previous objections to the Region’s decision not to waive

certain ARARs is based on a “finding of fact or conclusion of law that is clearly erroneous” or

otherwise deserving review. 40 C.F.R. § 124.19(a)(4)(i); In Re Peabody W. Coal Co., 12 E.A.D.

22 (CAA 04-01). As a result, that aspect of GE’s Petition challenging EPA’s determination not
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to waive ARARs that prohibit the establishment of hazardous and solid waste facilities in an

ACEC fails to meet threshold requirements set by this Board for petitions for review, at 40

C.F.R. § 124.19(a)(4)(i)-(ii), and therefore should be denied. Even if the Board were to consider

the merits of GE’s Petition relative to the ACEC ARARs, GE’s Petition as to these points fails to

show clear error or any matter of policy or exercise of discretion that warrants review and

therefore should be denied.

IV. BACKGROUND

A. PROCEDURAL HISTORY

The Rest of River history, Consent Decree, and procedural background leading to GE’s

petition for review with this Board has been extensively set forth elsewhere in submittals in this

matter as well as in RCRA Appeal Nos. 16-02 - 16-05, and is not repeated here.

B. THE PERMIT’S ACEC RELATED ARARS RELATIVE TO PERMANENT
HAZARDOUS AND SOLID WASTE DISPOSAL FACILITIES.

The Permit provides that “the federal and state laws and regulations that constitute

applicable or relevant and appropriate requirements (ARARs) for the response actions for Rest of

River and To Be Considered (TBC) requirements are identified in Attachment C.” Permit, p. 64.

Identified as an “applicable” ARAR at Attachment C is the Massachusetts Area of

Critical Environmental Concern (ACEC), 301 C.M.R. 12.00.3 “The remedy takes into account

this [ACEC] designation and the restriction in other state laws/regulations related to activities in

an ACEC.” Permit, C-16.

3 301 C.M.R. 12.11, Effects of Designation, requires all EOEEA agencies to take action
and administer programs to “preserve, restore, or enhance the resources of the ACEC.”
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As to the “other state laws/regulations related to activities in an ACEC,”4 Massachusetts’

hazardous waste facility regulations provide, at 310 C.M.R. 30.708, “no facility shall be located

where such location or any portion thereof: (1) would be within an ACEC . . . or (2) would fail

to protect the outstanding resources of an ACEC . . . if the facility is to be located outside, but

adjacent to or in close proximity to, an ACEC.”

In a similar fashion, Massachusetts regulations governing the siting of solid waste

facilities prohibit such facilities in ACECs. Site suitability review and approval is needed for

any solid waste facility in Massachusetts. 310 C.M.R. 16.01. See M.G.L. c. 111, §§ 150A and

150A 1/2. At 310 C.M.R. 16.40, General Site Suitability Criteria, “no site shall be determined to

be suitable for it to be assigned as a solid waste management facility where such siting: (1)

would be located within a ACEC . . . or (2) would fail to protect the outstanding resources of an

ACEC . . . if the solid waste management facility is to be located outside, but adjacent to the

ACEC.” 310 C.M.R. 16.40(4)(d).

Attachment C identifies as “potentially applicable” ARARs these hazardous and solid

waste facility siting prohibitions in an ACEC. 5 Importantly, Attachment C distinguishes

between the remedy portions occurring in the ACEC (or at locations outside but adjacent to the

4 Along with the prohibitions described above, dredging in an ACEC is prohibited per
310 C.M.R. 9.40. Permit, C-8.

5 As the Region explained, the remedy includes excavation of PCB-contaminated soil and
sediment and the off-site disposal of such excavated soil and sediment at existing licensed
facilities approved to receive such material. Portions of the remedy will be implemented in the
ACEC where it may be necessary to include temporary management of material excavated
during implementation prior to off-site disposal. The remedy includes provisions for restoration
of what is disturbed by the temporary management of materials. Thus, to the extent both
hazardous waste and solid waste regulations do potentially apply to temporary stockpiling or
storage of excavated PCB-contaminated soil and sediment, EPA is considering as waived the
prohibition on temporary stockpiling or storage. However, any permanent hazardous or solid
waste disposal facility is prohibited within the ACEC. RTC 247, 248, 249. Permit, C-12 - C-15.
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ACEC) and any final disposition of materials regulated as hazardous or solid waste. In the

“Action(s) to be Taken to Achieve ARARs” Table at Attachment C, temporary management of

material excavated during implementation prior to off-site disposal is “waived.” “Such

temporary management includes, without limitation, temporary stockpiling or accumulation of

materials, and the potential of inclusion of locations related to railroad transport of materials

excavated during implementation of the remedy.” Permit, C-12.6

The Permit further states, “in consultation with the Commonwealth, [EPA] considers as

waived, pursuant to CERCLA 121(D)(4)(C), the requirements of 16.40 that prohibit or restrict

such temporary solid waste management locations during implementation of the remedy. Permit,

C-15. The Permit states “in consultation with Commonwealth, [EPA] conditions as waived,

pursuant to CERCLA 121(D)(4)(C), the requirements of 310 C.M.R. 30 that prohibit such

temporary hazardous waste management locations during implementation of the remedy.”

Permit, C-13.

V. ARGUMENT

A. GE’S PETITION FAILS TO CONFRONT THE REGION’S MERITS-
BASED RESPONSES TO COMMENTS ON THE APPLICABILITY OF
ACEC RELATED ARARs THAT PROHIBIT PERMANENT
HAZARDOUS AND SOLID WASTE FACILITIES IN ACECs.

GE fails to confront in its Petition the Region’s merits-based responses to comments on

ACEC related ARARs that prohibit the siting of solid and hazardous waste facilities in the

ACEC. As such, GE’s arguments should be dismissed and review by this Board on these topics

should be denied.

6 Referencing 310 C.M.R. 30. A similar statement is made as to 310 C.M.R.
16.40(3),(4). “Such temporary management includes, without limitation, temporary stock piling
or storage of materials, and the potential of inclusion of locations related to railroad transport of
materials excavated during implementation of the remedy.” Permit, C-14.
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In its Petition, GE acknowledges that Permit criteria include compliance with ARARs,

Petition, p. 11, and that “compliance with ARARs is one of the Rest of the River remedy-

selection criteria.” Petition, p. 17. CD-Permit Condition II.G.1.(c). GE argues that the Region’s

position that certain ARARs cannot be met to allow for an on-site disposal facility is “clearly

erroneous as a matter of both fact and law,” and that the “putative ARARs” prohibiting the siting

of solid waste and hazardous waste facilities in the ACEC are “a pretext” for rejecting an on-site

disposal option. Petition, pp. 17-19.

In support of its claims, GE makes the following points in its Petition:

1. GE contends that the solid waste regulations do not constitute an ARAR for

certain kinds of waste. GE’s Petition states that the solid waste regulations do not cover wastes

that contain PCB concentrations at or above 50 mg/kg or are comingled with such waste because

they are considered hazardous wastes, and that the solid waste regulations do not apply to

facilities that manage such waste; and because those are the kinds of waste GE would dispose,

the solid waste regulations would not be an ARAR. Petition, p. 18.

2. GE acknowledges that the hazardous waste regulations prohibit disposal facilities

in an ACEC, per 310 C.M.R. 30.708, but contends that that prohibition should not apply to the

Woods Pond site (which is located in the area of the ACEC) because the “Woods Pond Site

would occupy an industrial area used as a sand and gravel quarry.” Petition, p. 17 n.11. The

application of this prohibition as an ARAR “would be pretextual because the Woods Pond Site

would occupy the grounds of a sand/gravel quarry where on-site disposal would not affect any of

the resources of the ACEC.” Petition, p. 18.



12

3. GE contends that where EPA has already decided to waive other ACEC

prohibitions - those that might interfere with the remedy7 - waiver of on-site disposal

prohibitions “would be appropriate to grant,” and “arbitrary not to grant.” Petition, p. 19. That

is, says GE, EPA’s inconsistency is arbitrary. GE states this is an “unexplained - and therefore

arbitrary - inconsistency between EPA’s selection of a disposal remedy and its application of

agency standards to similar circumstances elsewhere at the Site.” Petition, pp. 17-19.8

GE’s Petition and its claims on these topics fail to pass threshold criteria for review set by

40 C.F.R. § 124.19(a)(4)(i)-(ii) to specifically state its objections to the permit and explain why

the permit issuer’s previous response to comments was clearly erroneous or otherwise warrants

review.9 GE’s Petition presents arguments that are identical to the ones it raised in its comments

and which EPA addressed in its Response to Comments or that ignore the Region’s response to

suggest an issue of dispute, or error, where there is none.

First, as to GE’s claim that solid waste regulation ARARs should not apply - # 1. above -

EPA addressed this fully in its Response to Comments. The Region states in its Response to

Comments: if PCB contaminated soils above 50 mg/kg or are comingled with soils below

7 EPA waived prohibitions on dredging in an ACEC, and on temporary waste
management in an ACEC. Permit C-8, C-13, C-15.

8 As GE notes, the Forest Street and Rising Pond disposal sites proposed by GE are
outside the ACEC. Petition, p. 18. Other ARARs prohibit the permanent disposal of waste at
these locations. Green Berkshires adopts the arguments set forth in the Amicus Brief of
Housatonic Rest of River Municipal Committee that support EPA’s determination that the
permanent disposal of waste at these locations outside the ACEC is prohibited by such ARARs.

9 See 40 C.F.R. § 124.19(a)(4)(ii)(“if the petition raises an issue that the Regional
Administrator addressed in the response to comments document issued pursuant to §124.17, then
petitioner must provide a citation to the relevant comment and response and explain why the
Regional Administrator’s response to the comment was clearly erroneous or otherwise warrants
review.) (emphasis supplied).
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50 mg/kg, the hazardous waste regulations at 310 C.M.R. 30.00 are potentially applicable, and,

conversely, if soils below 50 mg/kg and not comingled with soils at or above 50 mg/kg, the solid

waste site suitability regulations at 310 C.M.R. 16.00 are potentially applicable. RTC at 247.

GE does not challenge the Region’s complete comment, only one half of it. GE ignores

the Region’s “converse” statement in its Response to Comments, that addresses GE’s claim, in

which EPA says that the materials would be solid waste and therefore subject to 310 C.M.R.

16.40. GE raises as an entirely false issue that certain solid waste regulations would not be an

ARAR. As fully explained by the Region at Response to Comment at 247, and as “Actions to be

Taken to Achieve” ARARs at C-12 - C-15, solid waste related ARARs are potentially applicable

to the remedy and permanent disposal is prohibited. Whether these materials are solid waste or

hazardous waste will not be known until they are excavated.10 Nowhere does GE’s Petition say

or even suggest why the Region’s response was clearly erroneous or otherwise warrants review.

Second, as to GE’s claim that the Woods Pond site “would not affect any of the resources

of the ACEC” - # 2. above - GE’s Petition raises nothing new on this point and makes no new

objection. GE gave the very same comments previously. GE’s prior comments were that the

Woods Pond site, located within the ACEC, “would be located predominantly (over 90%) within

disturbed land used for quarry operations and would not affect any outstanding resources of

ACEC,” RTC at 241, and that because the area is “within previously disturbed land that had been

used for long-term sand and gravel quarry operations . . . [it] is of no environmental value.”

RTC at 246.

10 As EPA stated in its the Response to Comments: “PCB-contaminated sediment and soil
to be excavated as part of the remedy may be regulated under . . . 310 CMR 30, or, if the remedy
involves sediments and soils . . . below 50 mg/kg, and such sediments and soils are not
commingled with sediments and soil with PCB concentrations at or above 50 mg/kg or other
hazardous waste, the standards at 310 CMR 16 are potentially applicable.” RTC at 247.
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The Region’s Response to Comments addressed GE’s comments squarely and simply:

“the Woods Pond site is located within the boundaries of the ACEC,” RTC at 247; “310 C.M.R.

16.40(4) provides that no site is suitable where it is located in an ACEC, or would fail to protect

outstanding resources of the ACEC if the solid waste management facility is located outside, but

adjacent to the ACEC,” RTC at 247; and, “based on [these] provisions, the Woods Pond site is

prohibited for permanent disposal under 310 C.M.R. 16,” RTC at 247, and “would require a

waiver of the ARAR related to permanent disposal locations within the ACEC.” RTC at 242.

GE’s makes no effort to explain in its Petition why the Region’s response was clearly

erroneous or otherwise warrants review. It instead simply repeats objections made during the

comment period and asserts, without explanation, that the application of 310 C.M.R. 16.40(4) as

an ARAR “would be pretextual.”

This Board, however, has consistently denied review of petitions that merely reiterate

comments previously submitted on the draft permit. E.g., In re City of Pittsfield, NPDES Appeal

No. 08-19 (EAB Mar. 4, 2009) (Order Denying Review), aff’d, 614 F.3d 7, 11-13 (1st Cir.

2010); In re Knauf Fiber Glass, GmbH, 9 E.A.D. 1, 5 (EAB 2000) (“Petitions for review may

not simply repeat objections made during the comment period; instead they must demonstrate

why the permitting authority’s response to those objections warrants review.”); In re Hadson

Power 14 - Buena Vista, 4 E.A.D. 258, 294-95 (EAB 1992) (denying review where petitioners

merely reiterated comments on draft permit and attached a copy of their comments without

addressing permit issuer’s responses to comments). GE’s Petition repeats its claim that Woods

Pond would not affect ACEC resources. It does not explain why EPA’s response is in error or

warrants review. For these reasons, GE’s claim that the Woods Pond site “would not affect any

of the resources of the ACEC” - # 2 above - should be denied.



15

Finally, as to GE’s claim that because EPA waived other ACEC prohibitions, it is

inconsistent and arbitrary for EPA not to grant waiver of on-site disposal prohibitions - # 3.

above – GE again makes no new objection in its Petition. GE has said previously that other state

regulations contain ACEC prohibitions that “EPA has ignored” and that EPA’s “selective

memory about the Commonwealth’s ACEC based prohibitions is further evidence that EPA’s

reliance on such prohibitions to reject on-site disposal is arbitrary and capricious.” RTC at 247.

GE’s Petition repeats this same claim, that EPA is inconsistent and arbitrary, and proffers

no new claim in its Petition. Petition, p. 19. GE ignores the Region’s Response to Comments at

247, referencing “the revised Summary of ARARs table to reflect the ACEC limitations on the

selected remedy.” RTC at 247. There, the Region explains that other ACEC provisions apply

only to the requirements that prohibit or restrict the temporary management of materials

excavated during the remedy, and prior to off-site disposal, such as the temporary stockpiling for

storage of materials. Permit, C-12 – C-15.

GE does not “substantially confront” or explain why the Region’s response on this point

is a clear error. It says only, without explanation, “the punitive ARARs are at best a pretext.”

Petition, p. 17. Without explanation, it says “even if a waiver were needed, it would be

appropriate to grant one (and arbitrary not to grant one).” Petition, pp. 18-19.

GE’s Petition provides no rationale as to how or why the Region’s response, that

logically distinguishes between the remedy and final disposition of materials occurring in the

ACEC, is inadequate. It sets forth only vague allegations of error (e.g. “pretext”) and conclusory

statements (e.g. “arbitrary and capricious”). Petition, pp. 16-17. As such, GE’s petition on these

points falls far short of this Board’s well-established threshold standard for review.



16

The EAB’s rules require a petitioner to specifically state its objections to the permit and

explain why the permit issuer’s previous response to comments was clearly erroneous or

otherwise warrants review. 40 C.F.R. § 124.19(a)(4)(i)-(ii)(setting forth petition content

requirements, including the requirement to address the permitting authority’s response to

comments by explaining why the response is clearly erroneous or otherwise warrants review);

see also City of Pittsfield v. EPA, 614 F.3d 7, 11-13 (1st Cir. 2010), aff’g In re City of Pittsfield,

NPDES Appeal No. 08-19 (EAB Mar. 4, 2009) (Order Denying Review). See, e.g., In re Teck

Cominco Alaska, Inc., 11 E.A.D. 457, 494-95 (EAB 2004); In re Westborough, 10 E.A.D. 297,

305, 311-12 (EAB 2002); In re City of Irving, 10 E.A.D. 111, 129-30 (EAB 2001), review denied

sub nom; City of Abilene v. EPA, 325 F.3d 657 (5th Cir. 2003). GE has failed to do so here.

For these reasons, GE’s Petition with respect to the ACEC related ARARs should be

denied.

B. GE HAS NOT MET ITS BURDEN TO SHOW THE PERMIT’S ACEC
RELATED ARARs ARE CLEARLY ERRONEOUS, AN ABUSE OF
DISCRETION, OR OTHERWISE WARRANT REVIEW.

Even if the Board were to consider the merits of GE’s Petition relative to the ACEC

ARARs, they should be rejected. GE has not shown that the permit decision either is based on a

clearly erroneous finding of fact or conclusion of law, or involves a matter of policy or exercise

of discretion that warrants review. 40 C.F.R. 124.19(a)(4).

The siting of a permanent solid or hazardous waste disposal facility in an ACEC is

prohibited. 310 C.M.R. 30.708; 310 C.M.R. 16.40(4)(d). Consequently, GE cannot meet these

ARARs, absent waivers. Contrary to GE’s Petition, there is nothing “arbitrary or capricious”

about the Region’s distinguishing temporary storage of excavated material from permanent

disposal, and potentially waiving ARARs required for temporary storage. Petition, p. 17. It is
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not possible to “perform remediation” without some type of temporary storage. Similarly, “it is

technically impracticable from an engineering perspective to perform the cleanup without

waiving the ARAR because the PCB-contaminated riverbed and banks in the ACEC must be

dredged to protect human health and the environment and to control sources of release.” RTC at

309.

The Board assigns a heavy burden to persons seeking review of issues that are

“quintessentially technical,” such as these. In re Ash Grove Cement Co., 7 E.A.D. 387, 403

(EAB 1997). Absent compelling circumstances, the Board will defer to a Region’s

determination of issues that depend heavily upon the Region’s technical expertise and

experience. In re Envotech, L.P., 6 E.A.D. 260, 284 (EAB 1996).

The Region has given cogent, technical reasons for its decision-making not to waive

certain ARARs. GE’s difference of opinion on such technical matters do not compel review.

See, In re City of Attleboro Wastewater Treatment Plant, 14 E.A.D. 398, 421-22 (EAB 2009)

(deferring to EPS’s technical expertise where petitioner failed to “support its allegations with

solid evidence that demonstrate[d] how the permit issuer clearly erred in its decision making”);

In re Phelps Dodge Corp., 10 E.A.D. 460, 517-19 (EAB 2002).

Furthermore, there is no basis for carving out the Woods Pond site from the ACEC

prohibitions. GE suggests that prior sand and gravel operations at the Woods Pond site location

would not affect any resources of the ACEC so it should not be an ARAR.11 But nothing in the

applicable regulations suggests they call for any analysis to determine the type of impact a

proposed disposal site might have on ACEC resources. Instead, the regulatory standards, at 310

11 In its comments, GE says the area is of “no environmental value.” The Woods Pond
site, however, is partially in a prime forest habitat, RTC at 241, and is over an aquifer and near a
drinking water source.
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C.M.R. 708 and 310 C.M.R. 16.40(4)(d), call only for a simple and straightforward test: if a

proposed site is to be located within an ACEC, the location is not suitable for either a hazardous

or solid waste disposal facility. RTC at 247-249.

Moreover, at the time of the Upper Housatonic River ACEC designation, the Secretary of

Energy and Environmental Affairs was asked to carve out from the then proposed ACEC area

the sand and gravel area that GE has proposed as a disposal facility at the Woods Pond site. The

Secretary rejected that request. Exhibit A, Designation, p. 17. In rejecting that request, the

Secretary stated:

I find the resources contained within these areas in Lee and Lenox that border the
Housatonic River itself, or are located within an adjacent floodplain, Riverfront
area, and contributing watersheds, are important to the central integrity of the
ACEC. Thus, I respectfully decline all of these requests for property exclusions.

Exhibit A, Designation, p. 17.

Thus, the Woods Pond site was not excluded from the ACEC area at the time of its

designation, and GE offers no compelling reason now that would justify ignoring the resources

that the Secretary found in the Designation to be “important to the central integrity of the

ACEC.” A permanent solid or hazardous waste disposal facility in the area of the ACEC would

cause irreversible damage to the resources of Upper Housatonic River and the ACEC area that

the Designation is designed to protect. Accordingly, Green Berkshires supports the protection of

significant habitat, fragmentation, floodplains, aquifers, riverbanks and other resource areas of

the ACEC, and in the immediate vicinity of the Woods Pond Site, as fostered by the requirement
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for disposal of contaminated sediment and soil to occur off-site at existing licensed facilities.

Permit, Section II.B.5.12

The Region has expressed a clear and rational basis for waiving ARARs in order to allow

for temporary management of hazardous and solid waste during remediation, and for not waiving

ARARs that prohibit permanent disposal facilities. RTC at 22, Permit C-12 - C-15. In

exercising its reasoned judgment, EPA states these potential waivers “are relatively minor and

would not alter the conclusions reached by EPA and its evaluation of Implementability” of the

remedy. RTC at 22. GE’s Petition does not explain how the Region clearly erred in its decision-

making on what is a technical issue.

It is well-established that the Board, when considering technical issues, will defer to the

permit issuer’s position if the record demonstrates that the permit issuer duly considered the

issues and made a determination that is rational in light of all the information in the record. See,

In re Gov’t of D.C. Mun. Separate Storm Sewer Sys., 10 E.A.D. 323, 334 (EAB 2002); In re NE

Hub Partners, LP, 7 E.A.D. 561, 568 (EAB 1998), review denied sub nom; Penn Fuel Gas, Inc.

v. EPA, 185 F.3d 862 (3d Cir. 1999). Moreover, as the U.S. Court of Appeals for the First

Circuit has stated, “. . . courts will not overturn the agency’s choice of a precise figure where it

falls within a ‘zone of reasonableness.’” Upper Blackstone Water Pollution Abatement Dist. v.

EPA, 690 F.3d 9, 28 (1st Cir. 2012); see id. at 28-29 n.25 (noting the Board’s careful review of

permit decisions notwithstanding the deferential standard it applies to decisions made at the

regional level, particularly as applied to science-based and technical judgments).

12 While recognizing that the standards for a “limited project” under 310 C.M.R.
10.53(3)(q) are applicable, Green Berkshires nonetheless urges caution in implementation of the
remedy and strict compliance with those “Actions to be Taken to Achieve” ARARs at C-11 to
protect wetland resource areas and values and habitat sites of rare species in the ACEC.
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It is obvious that GE has a different view of ACEC related ARARs. But GE’s

disagreement with EPA and its arguments for an alternative approach to ARARs do not trigger

review. As the Board has ruled, “‘[c]lear error or reviewable exercise of discretion are not

established simply because the petitioner presents a different opinion or alternative theory

regarding a technical matter, particularly when the alternative theory is unsubstantiated.’” In re

Scituate Wastewater Treatment Plant, 12 E.A.D.708, 718 (EAB 2006), appeal dismissed per

stip., No. 06-1817 (1st Cir. 2006)(quoting In re MCN Oil & Gas Co., UIC Appeal No. 02-03 at

25-26 n.21 (EAB Sept. 4, 2002) (Order Denying Review)).

GE has not shown the Permit’s ACEC related ARARs are clearly erroneous, an abuse of

discretion, or otherwise warrant review. As a result, GE’s Petition for review on these points

should be denied.

VI. CONCLUSION

For the reasons set forth above, Green Berkshires urges the Board to issue an Order

denying review and affirming the Permit so that the Rest of the River remediation may move

forward in a fashion that protects the resources of the Upper Housatonic River ACEC.

Respectively submitted,
GREEN BERKSHIRES, INC.
By its Attorneys,

/s/ Robert D. Cox, Jr.
ROBERT D. COX, JR. (BBO #546486)
JENNIFER GARNER (BBO #688754)
BOWDITCH & DEWEY, LLP
311 Main Street, P.O. Box 15156
Worcester, Massachusetts 01615
T: 508-926-3409
F: 508-929-3012
E: rcox@bowditch.com

Dated: March 27, 2017
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REQUEST FOR ORAL ARGUMENT

On February 23, 2017, the Board issued an Order Granting Oral Argument (“Order”) in

each of the five permit appeals pending involving the Permit. Oral argument is presently

scheduled for Thursday, June 8, 2017, with two sessions tentatively scheduled on that day for 10

a.m. to 12 p.m. and 2 p.m. to 4 p.m.

The Board’s Order states it will issue an additional order on oral argument, including

issues to be heard and allocating time for presentations, once all briefing is complete.

Green Berkshires requests that the Board’s additional order on oral argument include

time for presentation by Green Berkshires.

Green Berkshires seek 10 minutes of argument time to address the issues raised in its

Amicus Brief.

Oral argument by Green Berkshires on these points would materially assist the Board.

Respectively Submitted,
GREEN BERKSHIRES, INC.
By its Attorneys,

/s/ Robert D. Cox, Jr.
ROBERT D. COX, JR. (BBO #546486)
JENNIFER GARNER (BBO #688754)
BOWDITCH & DEWEY, LLP
311 Main Street, P.O. Box 15156
Worcester, Massachusetts 01615
T: 508-926-3409
F: 508-929-3012
E: rcox@bowditch.com

Dated: March 27, 2017
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STATEMENT OF COMPLIANCE WITH WORD LIMITATION

I hereby certify that this Amicus Brief, including all relevant portions, contains fewer

than 7,000 words.

/s/ Robert D. Cox, Jr.
ROBERT D. COX, JR. (BBO #546486)
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